THE AFTERMATH OF WHITE V. BOUNDARY ASSOCIATION, iNC.

By Todd A. Sinkins, ESQ.

Over the past ten years, the Virginia courts
have issued a series of decisions that have
eroded the power of community associa-
tions to assign common area parking
spaces. Through a series of decisions during
the late 1990s!, courts addressed the ques-
tion of whether the board of directors for a
community association possessed the legal
authority to assign parking spaces in the
association’s common area parking lot. In
each of these cases, the community in ques-
tion was a mixed townhome community
(garage and non-garage townhomes) where
the parking policy adopted by the board of
directors assigned two common area park-

ing gpaces to non-garage townhomes and

no common area parking spaces to garage
townhomes. In each one of those cases, the
court either ruled that: (1) the parking poli-
cy adopted by the board violated the gov-
erning documents of the association2; or (2)
the parking policy adopted by the board vi-
olated the “reasonableness” test used by
courts to evaluate the business judgment of
the board of directors3. Finally, in the Dye
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case, the Virginia Supreme Court ruled
against the association because: (1) the act
of agsigning parking spaces to lots consti-
tutes the assignment of a license; and (2)
the Declaration required the Board to grant
licenses in the common area uniformly -
unlike the judge in the Martin case, who
found the Board’s act of assigning spaces to
be an act of regulation. ‘

In White v. Boundary Association, Inc.,
624 S.E.2d 5; 2006 Va. LEXIS 15 (2006),
the Virginia Supreme Court recently had
the opportunity to review the validity of a

...the Virginia Supreme Coust ruled
that in the absence of an éxpressgd
right to assign to an owner the
exclusive right to use a designated
portion of the commeon area, an
owners’ easement of the r'ight df
use and enjoyment of the common
area prohibits the assignment of the
exclusive right to use a common

area parking space.

provision in an association’s parking policy
that assigned each of the nine townhome
lots within the association with the exclu-
sive right to use two parking spaces and
permitted each owner to enforce the policy
through the towing of a vehicle from their
assigned parking spaces. In this case, Mr.
and Mrs. White, who are lot owners within
the association, challenged the association’s
parking policy assigning two parking

spaces to each lot and sought a declaratory
judgment that the assighment of parking
spaces for the exclusive use of a lot violated
the terms of the association’s declaration
and Section 55-513 of the Virginia Property
Owners’ Association Act (‘POAA”). The Cir-
cuit Court ruled in favor of the association,
and the White’s appealed the decision to
the Virginia Supreme Court.

On appeal, the Virginia Supreme Court
ruled that in the absence of an expressed
right to assign to an owner the exclusive
right to use a designated portion of the com-
mon area, an owners’ easement of the right
of use and enjoyment of the common area
prohibits the assignment of the exclusive
right to use a common area parking space.
The court also upheld the reasoning behind
its decision in the Dye case that the provi-
sion in Section 55-513(a) of the POAA that
allows an association to regulate the com-
mon area does not provide an association
with the power to adopt a rule or regulation
that assigns owners with the exclusive right
to use certain common area parking spaces
unless the association’s declaration contains
express language permitting the association
to grant a license or to reserve to owners the
exclusive right to use certain portions of the
common area. In rendering its decision, the
court focused its review on the language in
the declaration which granted each owner
an easement for the use and enjoyment of
the association’s common area, since the
declaration did not contain expressed lan-
guage granting the association with the au-
thority to license a portion of the common
areas to individual owners, or otherwise -
contain language permitting the assign-
ment of parking spaces. The court ruled
that the declaration only established three
exceptions to the individual owners’ right to-
use the common area, and that the act of as-
signing parking spaces or granting a license




was not one of the three delineated excep-
tions to the owners’ collective right to use
and enjoy the common area.

The importance of this decision to Vir-
ginia community associations cannot be un-
derstated. The Boundary decision appears
to irrevocably change the analysis that
community associations must undertake
before they adopt a parking policy for their
common area parking lots that includes the
assignment of parking spaces.

Under the Boundary decision, a commu-
nity association’s power to assign parking
spaces within its common area parking lot
is dependent entirely on whether the asso-
ciation’s declaration contains language per-
mitting the association to grant licenses to
use a portion of the common area, or other-
wise contains language that permits the as-
sociation’s board of directors to assign or
reserve particular parking spaces for the
exclusive use of its members. The Bound-
ary and Dye decisions make it clear that an
association cannot rely upon its power un-
der the POAA to adopt rules and regula-
tions relating to the use of the association’s
common area to allow its board of directors
to assign parking spaces. Instead, the asso-
ciation will need to review its declaration to
determine: (a) does it contain a provision
that grants it members with an easement
across the common area for the use and en-
joyment of the common area (almost all do);
and, if so, (b) does the declaration contain
language permitting the association to
grant licenses to use a portion of the com-
mon area, or otherwise contains language
that permits the association’s board of di-
rectors to assign or reserve particular park-
ing spaces for the exclusive use of its
members. If the answer to both of these
questions is yes, then the board may assign
the exclusive right to use a parking space to
one or more of their members, provided the
board follows the law established by the
Dye case, which held that the Board’s pow-
er to grant a license must be done equally
to all members unless the association’s dec-
laration expressly provides otherwise.

You may ask yourself — how does the
Boundary decision affect the hundreds of
community associations in Virginia that
have parking policies that assign to owners
the exclusive right to use one or more park-
ing spaces? The simple answer is that in
many cases, the validity of such parking
policies is suspect. Unfortunately, in the
short term, community associations that
have adopted parking policies that include
the assignment of parking spaces to partic-

ular lots or units should review the existing
parking policy to determine whether it re-
mains valid in the aftermath of the Virginia
Supreme Court’s decision in the Boundary
case. These associations may want to con-
sider contacting their attorney to deter-
mine whether the association’s declaration
permits the licensing of parking spaces to
members for the member’s exclusive use or
otherwise expressly permits the assign-
ment of parking spaces. If not, the associa-
tion should consider either: (1) revising its
existing parking policy to conform with the
holding in the Boundary case; or (2) amend-
ing its declaration to provide the Associa-
tion the power to assign to owners the
exclusive right to use parking spaces.

From a practical standpoint, most owners
who live in a community that assigns specif-
ic parking spaces to each of their members
are comfortable with this approach. Owners
like to know that they have an assigned
parking space that is for their own exclusive
use. The assignment of parking spaces cre-
ates certainty that an owner will have a
space to park their vehicle when they re-
turn home at night. Unfortunately, many
associations no longer will have the right to
assign parking spaces to specific lots. In
these cases, the association may have no op-
tion but to permit parking on a first-come,
first-served basis. In these cases, owners
that previously were certain of having a
space in which they could park a vehicle no
longer have that certitude. Instead, many
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will come home late at night and be forced
to leave their community to find an avail-
able space along the road in which they may
park. As a result, the Boundary decision has
removed a critical tool used by many associ-
ations to address the shortage of parking
within their association. G
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